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Annie Sorbie' and Lewis Garippa®

The NIHR funded ‘Witness to Harm’ project carried out a programme of work that aimed to
understand the experiences of patient, family and colleague witnesses in Fitness to Practise (FtP)
procedures.’ Our sub-study focused specifically on the work of the four statutory regulators of
social work and social care professionals in the UK, namely: Social Work England, the Scottish
Social Services Council, Social Care Wales, and the Northern Ireland Social Care Council. More
specifically we explored the regulators’ approach in legal and policy frameworks to the question
of whether a witness at a FtP hearing should be considered as ‘vulnerable’, and the steps that
may be taken in response. As illustrated in this report, our findings have wider application,
beyond the regulation of the UK-wide social work and social care workforce, where regulatory
processes designed to protect the public rely on witnesses coming forward to provide evidence.

In this report we:

(1) Provide a brief summary of the findings of our sub-study and its subsequent
dissemination;

(2) Highlight subsequent developments in relation to withess vulnerability;

(3) Following meetings with each of the regulators of social work and social care
professionals, held between December 2024 and January 2025, provide an update on
how our research has been received, plans for change, and how research can support
this change;

(4) Identify a number of themes that emerge from these discussions, relating to the use of our
research, as well as the use of research more generally.

In the four countries of the UK different bodies regulate social work and social care professionals.
When there is a concern about the behaviour of a professional these regulators may rely on
witnesses providing evidence at a public hearing — including service users, their families, wider
publics, and (most commonly) colleagues. Each of the regulators address, in different legal and
policy texts, whether a witness should be considered as vulnerable and/or steps that may be
taken to enable them to give evidence, known as ‘special measures’. We considered how witness
vulnerability and entitlement to special measures are constructed in these texts, as well as wider
debates about how vulnerability is understood in social work, social welfare and regulatory
contexts. We found that the regulators’ textual provisions can sometimes be too broad (when
diverse groups of people are labelled as vulnerable) or too narrow (when texts overly focus on
the attributes of individual witnesses and do not pay enough attention to how environmental
factors may make people vulnerable, including the process of giving evidence). We called for a
holistic textual approach to how witness vulnerability is framed in policy and law to better support
witnesses.”
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This research was both co-produced with a range of stakeholders with lived and learned
experience during its development, and disseminated at events in Dundee (January 2024) and
London (February 2024), where regulatory stakeholders provided their filmed response to this
work.’

Feedback from Dissemination Event in London, Februar 2024

David Dolan (GMC): One specific aspect of the research that is really interesting
/s around the work that has been done on vulnerability of witnesses and how we
define and look at vuilnerability, moving from more traditional definitions to
thinking about more situational vuinerability. We are aware that processes [and]
experiences can lead to traurma and so to be able to take those into account
when considering vulnerability is something that is really important. There will be
challenges with that because it opens up a broader aefinition, but working on
how we can do that to ensure that people who are supporting our processes are
able to do so in a way that they are fully supported with is very important.

Emma Willis (NMC): 7he talk with Dr Annie Sorbie was really interesting. It is an
area that we are looking at... | think | have been very much aware of the barrier
actually that using the word ‘vulnerable’ presents to the interactions that we have
with the people that we want to help and support. It actually can prevent us from
helping people in the way that they need to be helped, so language is key.

C.The direction of travel: notable developments in relation to

witness vulnerability provisions in FtP

When we commenced our research we found that, across a number of the social work, social
care and health profession regulators, statutory provisions in respect of vulnerable witnesses had
remained largely unchanged over a number of years. We therefore looked to other areas of the
law for inspiration as to how these might be updated, including the Civil Procedure Rules in
England and Wales,® and the criminal law in Scotland.”

However, a notable recent development (albeit one that relates to the regulation of two health
professions) can be found in the General Medical Council (Fitness to Practise) (Anaesthesia
Associates and Physician Associates) Rules 2024. These rules take a more contextual approach,
which is in line with our research.® More specifically, Rule 43° relates to witnesses and vulnerable
witnesses, and moves away from the provision of a list of (largely) inherent factors that will/may
make a person vulnerable. This also appears to indicate that the decision to treat a person as a
vulnerable witness can be made be a case manager, and need not await a decision by a
Tribunal.

5 Study film 2: witness vulnerability: https://wels.open.ac.uk/research/projects/witness-harm-holding-account/resources

% The Civil Procedure Rules, Practice Direction 1A, (2022)

7 Vulnerable Witnesses (Criminal Evidence) (Scotland) Act (2019) (asp 8)

8 General Medical Council (Fitness to Practise) (Anaesthesia Associates and Physician Associates) Rules 2024 https://www.gmc-
uk.org/-/media/documents/general-medical-council--fitness-to-practise---anaesthesia-associates-and-physician-associ-
109422083.pdf (December 2024)

° This was initially Rule 38 during the consultation process, hence the reference in the PSA quote below.
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General Medical Council ( Fitness to Practise) ( Anaesthesia
Associates and Physician Associates) Rules 2024, Rule 43

43.Witnesses

(1) A case manager or Tribunal may direct that the oral evidence of a witness be
given remotely by such means as they see fit.

(2) A case manager or Tribunal may direct that the identity of a witness should
not be revealed in public.

(3) Where an allegation against an associate is sexual in nature, or relates to
domestic abuse, a witness to whom that allegation relates must be treated as
a vulnerable witness.

(4) Taking into account the interests of a withess and all of the circumstances of a
case or matter to be determined, a case manager or Tribunal may direct that
a witness be treated as a vulnerable witness.

(5) Where a witness is treated as vulnerable:

(a) under paragraph (3), the witness must not be cross examined by an
unrepresented associate unless the witness has given written consent;

(b) under paragraphs (3) or (4), the case manager may direct, or the Tribunal
may adopt, any measure that they consider desirable to enable the
Tribunal to receive evidence from the witness.

(6) In the circumstances set out at paragraph (5)(a), in the absence of written
consent, not less than 7 days before the hearing the associate must appoint a
legally qualified representative to cross examine the witness on their behalf
and, in default, the MPTS must appoint a legally qualified representative on
behalf of the associate.

(7) For the purposes of paragraph (6), a legally qualified representative is a
person who holds a general qualification within the meaning of section 71(3)
of the Courts and Legal Services Act 1990 or who is an advocate or solicitor
in Scotland or a member of the Bar of Northern Ireland or a solicitor of the
Court of Judicature of Northern Ireland.

(8) Paragraphs (3) to (6) do not apply where a witness confirms that they do not
wish to be treated as a vulnerable witness.

(9) When considering an issue under this rule the case manager or Tribunal must
give the parties an opportunity to make representations.

(10) Where a case manager or Tribunal has made a decision under this rule,
it is binding on a Tribunal considering the case or matter to be
determined, unless:

(a) there has been a material change in circumstances; or

(b) itis not in the interests of justice for the decision to be binding.
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During the consultation the Professional Standards Authority (PSA) responded to these changes
positively, drawing on our research.™

PSA Resonse

We were pleased to see that the provisions relating to vulnerable witnesses do
not prescribe narrow definitions of vulnerability, and generally provide greater
flexibility for witnesses to be treated in ways that are sensitive to their needs.

It would be helpful to know more about when vulnerability will be considered. It is
often dealt with as a prehearing matter but it would be more beneficial if
addressed earlier to better support witnesses throughout the process. The idea
of certainty and creating a safer and more predictable space is also in line with
trauma informed care.

Will “all the circumstances of the case’ (38(4)) be expanded in policy? In order to
effect change, it will need to be clear that this goes beyond merely aspects of the
witness themselves (i.e. inherent vulnerability), but also takes into account
situational vulnerability, which may be permanent or temporary. The Civil
Procedure Rules include words to this effect to make it clear that this is a more
holistic reading.

Under 38(5)(b), it would be helpful to know more about what measures may be
considered, and how this might be set out in policy. While ‘any measures’ is
wholly apt to recognise that witnesses are not homogenous, any policy should
aim to emphasise that the purpose of this section is to expand rather than
constrict options. For example, this should go beyond things like screens and
include e.g. ground rules for cross examination etc. At 38(8) we suggest the
addition of wording to require that witnesses views are sought. This would seem
to be a gap where the witness voice could be lost.

The research carried out as part of the National Institute for Health Research
(NIHR) Witness to Harm project on the use of ‘vulnerability’ in regulator legislation
has provided a helpful basis on which to comment on these proposals.

Although these new rules only refer to the regulation of two medical associate professions, these
provisions in relation to vulnerable witnesses are significant as they will form the blueprint for the
reform of the legislation of the other health regulators that are overseen by the PSA. While there
are differences between health and social work/social care regulation, this provides a relevant
precedent for a more holistic approach, as has been discussed in the course of our research.

10 professional Standards Authority, Response to GMC consultation on the AA and PA Order Rules (May 2024)
https://www.professionalstandards.org.uk/publications/response-gmc-consultation-aa-and-pa-order-rules
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In response to the consultation on these Rules there appears to have been little resistance to this
change. In fact, the key feedback noted was that the GMC should consider going further and
extending the provisions to a//witnesses." The GMC has rejected such an approach.

On balance, this aligns with our view as expressed in our research that, although the terminology
of ‘vulnerable witnesses’ can be used in problematic ways, this also has the potential to ensure
that tailored support is provided to those who need it.

Between December 2024 and January 2025 we met with representatives from each of the four
statutory regulators of social work and social care professionals in UK. Our aim was to
understand how our research had been received, any plans for change, and, if so, how we can
support this change, as well as to provide an update on subsequent developments as
highlighted above. We provide a short narrative in relation to our discussions with each of the
regulators below, before drawing out some general themes.

Northern Ireland Social Care Council (NISCC)

The NISCC was already proactively considering revisions of various FtP rules, primarily to give
effect to some of the changes being made to hearings and how they are arranged, and therefore
was and is receptive to research that indicates other areas that may benefit from review. It was
indicated that our research on vulnerable witnesses helped direct attention to the relevant section
of the FtP rules. Specifically: “The mirror [held up by the research regarding vulnerable
witnesses] has helped NISCC to reflect and identify where they want to go with [revising rules]”.
Due to the rules being closer to the medical model of disability, as opposed to a social model of
disability, it was felt that this was out of step with the NISCC’s more socially-oriented perspective
on vulnerability.

In the course of its programme of work for 2025 the NISCC is open to revising its legislative
provisions on witness vulnerability. In this respect the new GMC Rules for AAs and PAs provide a
practical example of a more holistic and flexible regime. It was felt that this was a proactive rather

11 proposed rules, standards and guidance for PA and AA regulation: report on the public consultation (December 2024)
https://www.gmc-uk.org/about/get-involved/consultations/summary-of-our-consultation-on-pa-aa-rules-standards-and-

guidance
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than a reactive step by the NISCC that would ensure that the regulator is in a state of readiness in
this regard.

As would be expected, revisions to rules must follow a specific process, which includes internal
and external scrutiny, including ultimately by the Department of Health. As part of this process,
NISCC must justify the revisions proposed. Our research would play a part in this process.

The NISCC is also cognisant that embedding change requires action beyond a change in
legislation. We discussed bespoke training that considers specific issues related to vulnerable
witnesses and their participation in hearings that may be delivered in the future. For example, the
possibility of ‘lunchtime training sessions’ may be a suitable format through which to deliver such
training to staff involved in FtP hearings, or training could be incorporated into panel members
induction. We would also be happy to provide policy input in due course, to support any
legislative change, if this was of assistance.

Scottish Social Services Council (SSSC)

It was of note in the course of the research carried out on the wider NIHR project that the SSSC
were already well advanced in their adoption of a trauma informed approach to FtP, including the
delivery of bespoke training to staff. This was in line with the Scottish Government’s approach to
embedding trauma informed practice in organisations, but was novel in the FtP context.

Similar to the NISCC, the SSSC have also been engaged in a period of proactive and ongoing
FtP reform. During 2025 the SSSC aims to begin the process of considering changes to its FtP
Rules, including the Rule relating to vulnerable withnesses with a view to updating this.

The SSSC has had a wellbeing support line provided by an external supplier since 2021, which
offers free emotional support and counselling to those subject to a FtP investigation. The
regulator also plans to extend the provision of this support during 2025 to individuals who have
raised FtP concerns with the SSSC and witnesses who have given statements as part of a FtP
investigation. The SSSC also provides dedicated support to witnesses who have given evidence
in FtP panel hearings, with Hearing Officers being mental health first-aid trained.

In 2025, the SSSC is also introducing a revised version of its Decisions Guidance, which will
include a commitment to ensuring, as far as possible, that FtP hearings are conducted in a
trauma informed manner. Supporting the Decisions Guidance will be a suite of Practice Notes
covering a variety of topics. One of the Practice Notes will provide practical guidance to
caseworkers and panel members on how to ensure the evidence of vulnerable witnesses is
managed appropriately, while a separate Practice Note will provide practical tips on conducting
hearings in as trauma informed a manner as is possible.

Since the end of the NIHR project, the SSSC have also undertaken recent training sessions with
FtP staff, considering both witness vulnerability and trauma-informed practice. They have been
able to “implement [the NIHR research] practically” by using the project’s research materials to
inform staff training on matters such as working with vulnerable witnesses in order to ensure that
everyone can provide the best evidence that they can. A further training session in December
2024 considered the recommendation of the NIHR research overall. These opportunities were
supplemented by panel member training in January 2025.
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Social Care Wales (SCW)

SCW were enthusiastic about the NIHR project which was the topic of a recent blog by its
Assistant Director of Regulation.” SCW has also been proactive in reviewing how witnesses are
supported, including by FtP officers, as well as hearings staff. Although their work is not overseen
by the PSA, as an outward-looking organisation SCW is attentive to their standards as a measure
of good practice.

SCW are aware of the daunting environment the FtP process can create, and while much work
has been done, views this as an ongoing endeavour to ensure that all individuals are able to
contribute positively. It was noted that academic evidence was helpful in order to enrich training
(including for staff and panel members) and improve practice, including in relation to witnesses
and potential vulnerabilities. In embracing the outputs from the NIHR research, SCW is currently
considering specific recommendations from the research, and how these might impact on its
work, including around witness vulnerability. SCW noted that it was particularly helpful to have
academic research that focuses on the regulation of social work and social care professionals,
and looks across the four regulators in each of the countries of the UK. This can help to share
learning and showcase best practice. The NIHR project outputs have also proven timely as SCW
is currently recruiting new panel members, providing an opportunity to upskill existing and new
panel members with research-driven material. Further, the benefit of research is that this can help
the regulator to respond “proactively rather than reactively”.

SCW noted several adjacent areas of work it has undertaken in the area of witness support,
including with the Gangmasters and Labour Abuse Authority, as both perpetrators and victims of
modern slavery may have contact with FtP processes, as well as with Coroner services. The
complex and potentially lengthy nature of these types of cases mean that witnesses could
potentially become ‘lost’ in the system. SCW noted that these examples highlight the need for
social care and social work regulators to be attentive to novel and changing types of vulnerability
that may not be directly reflected in current legislative frameworks, and to be ready to address
these.

Social Work England (SWE)

SWE has also been highly engaged throughout the Witness to Harm project. Since the formal
project end, those involved with this research meet regularly to gauge their progress against its
recommendations. Work around the development of SWE'’s approach to witness vulnerability
aligns with its culture and values. SWE invited a presentation on the project recommendations
and resources which was delivered to an all staff meeting in October 2024 and to all panel
members in November 2024.

There has been a plethora of work around the project more generally, including: a focus on
SWE’s website (specifically the ‘concerns’ section) to improve signposting and make this more
supportive and a project to review the additional support methods which are provided to social
workers, complainants and witnesses. The regulator has published a range of new digital content
to support these goals. This includes a flowchart illustrating the FtP process, and animated
videos and podcasts that explain the role of social work and regulation. Following an in-depth

12 5ocial Care Wales, The Insight Collective, Witness to harm, holding to account: Improving patient, family and colleague
witnesses’ experiences of fitness to practise proceedings (December 2024) https://insightcollective.socialcare.wales/project-
finder/witness-to-harm-holding-to-account-improving-patient-family-and-colleague-witnesses-experiences-of-fitness-to-
practise-proceedings
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course of user research with people with lived experience, they are also working to streamline the
‘raise a concern journey’ with data-informed improvements.

As part of this project, an emotional support telephone line is being considered. Work is also
planned to improve the accessibility of information that is provided by SWE in relation to its FtP
processes, including reviewing all witness documentation, including correspondence templates.
Other avenues of work include a staff training package focusing on mental health, resilience and
wellbeing in order to enhance how people involved in FtP processes are supported. SWE are
also looking at hearings risk assessments in order to consider how to holistically support
individuals at a hearing.

Internally, the digital communications team delivered a year-long accessibility project with two
streams: an accessibility audit of the SWE website, and an education programme designed to
upskill staff in accessibility. This covered topics such as plain English, colour contrast and
alternative (alt) text. The training consisted of monthly blogs, short training sessions, and longer
workshops with priority teams.

Photography has also allowed SWE to improve representation of people with lived experience of

social work. In collaboration with universities, they have developed a suite of photography to
better represent the diverse experiences of people receiving social work support.
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More specifically, SWE have undergone a recent revision to their policy ‘Supporting Vulnerable
Witnesses’ — making some subtle yet noteworthy changes.”® Some examples of these include
(see box):

Previous Policy (2024 Updated Policy (2025)

Circumstances where a witness may be Circumstances where a witness wi//
considered as vulnerable include (but are  wsually be considered as vulnerable
not limited to) where... include (but are not limited to) where...

...the quality of their evidence is likely to ...the quality of their evidence is likely to
be diminished because they have... be affected because they have...

...they are complaining of intimidation ...they have experienced or are fearful of
intimidation.

Special measures are not reasonable
aaqjustrments and they will not be put in
place instead of reasonable adjustments.
They may however be put in place
alongside reasonable adjustrments. For
further information about reasonable
aqjustments, please read our Equality
and diversity: reasonable adjustments
quidance (disabilities).

As noted in the course of our research, the detail of SWE’s approach to supporting vulnerable
witnesses is contained in policy rather than in legislation, and so this regulator has considerable
flexibility in relation to how this is updated. This is a permissive regime where people are not
automatically labelled as vulnerable, and where the circumstances which may indicate
vulnerability are set out in a non-exhaustive and indicative list. Having discussed the possibility
of a more holistic regime, as now favoured by the GMC, that moves away from categories of
vulnerability relating to matters such as physical and mental disability, SWE indicated that it was
open to reviewing its approach over time if it was felt that it was appropriate to do so.

One practical contribution of the research that SWE valued was facilitation of a space for
regulators to meet to share learning and insights — while there are exiting channels for this it was
helpful to have a focus on the detail of FtP and developments across the four regulators of social
work and social care professionals.

13 Supporting vulnerable witnesses (January 2025) https://www.socialworkengland.org.uk/concerns/supporting-vulnerable-

withesses/
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Some themes that have emerged from our discussions of how our research has been received,
plans for change, and how we can support this change, included:

Overall, the Witness to Harm project has been received enthusiastically.

Particularly for some of the regulators working within older legislation, our research on
witness vulnerability brought to the fore a legal scheme that had not been updated for
some time and has become out of step with more up to date practices at the regulators.

All of the regulators undertake rolling reviews of their governing legislation and policies.
The availability of independent, peer-reviewed research is one way to support regulators
to take a pro-active approach to reviewing areas that might otherwise not be prioritised.

Two of the four regulators (SSSC and NISCC) have concrete plans to take steps to review
their legislative provisions in relation to vulnerable witnesses in 2025. SCW is currently
considering specific recommendations from the research, and how these might impact on
its work, including around witness vulnerability. SWE have recently revised their policy on
‘Supporting Vulnerable Witnesses’ but is open to reviewing its approach further over time if
it was felt that it was appropriate to do so.

All of the regulators were clear that legislative change (if required) was just a starting point
— this would need to be supported by appropriate policies and training. In this respect the
rationale behind the change that research provides is as important as the change itself.

There is a disparity between slower academic timelines for the peer-reviewed publication
of research (which can be around a year or more) and faster policy timelines. This
underlines the need to co-produce and disseminate research during the lifetime of a
funded project, but also the value of funding advanced dissemination activities, that help
to embed research after a project formally ends and therefore lead to lasting change. This
can also help to highlight subsequent developments in an area after the end of a funded
project, as discussed in this report.

Ways in which those conducting academic research can help to support legislative and
policy change may include: providing evidence to underpin the need for reform;
involvement in training for staff and panel members; providing input on policies that
support legislative change; facilitating opportunities for regulators to interact and share
best practice around specific issues; working with regulators (and other stakeholders) to
identify new areas of research.
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